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WATER LAW REVIEW

Volume 5

Hartwell Corp. v. Superior Court, 38 P.3d 1098 (Cal. 2002) (holding
that California's Public Utilities Commission had authority under the
state constitution to adopt drinking water quality standards; that
judicial challenge to the adequacy of those standards was barred by
statute; that the statute also prohibited injunctions against water
utilities for violating those standards; that the statute would allow
damage claims should a utility fail to meet the Public Utilities
Commission's standards; and that there was no bar to action against
defendants who were not subject to Public Utility Commission
regulation).
Several hundred California residents ("Residents") brought four
separate actions in Los Angeles Superior Court against various groups
of corporate parties ("Industrial Defendants") and public water
utilities. These actions were consolidated into the instant case. The
Residents charged that they had been provided unsafe drinking water
and sought damages and injunctive relief. California's Public Utilities
Commission ("PUC") had authority to regulate some of the utilities
("Regulated Utilities").
Other utilities were not subject to PUC
regulation ("Unregulated Utilities").
The California Legislature gave the PUC authority to develop and
apply standards for the quality of drinking water, provided those
standards were not inconsistent with those of the California
Department of Health Services ("DHS"). The legislature also explicitly
limited the jurisdiction of judicial review of the PUC's decisions.
Specifically, the judiciary may not take action that would hinder or
interfere with the PUC's legitimate exercise of regulatory authority.
The legislature expressly described a baseline for water quality: the
PUC's standards had to be at least those of the DHS. The court held
that as long as DHS's standards are met, PUC has total authority to set
water quality standards, and that judicial review of the adequacy of
those standards is barred by statute. Accordingly, the court held that
the Residents were barred from seeking damages based on the
supposed inadequacy of the PUC's water quality standards.
The court also considered the Resident's available remedies for
violation of PUC's water quality standards. The court held that even if
those standards are being violated, injunctive relief against the utility
in question is inappropriate if that utility is under PUC regulation
because such an injunction would interfere with PUC's efforts to
correct the violation, which is a legitimate exercise of their regulatory
authority. Thus, the court held that the Residents were barred from
seeking injunctive relief for a violation of PUC standards by the
Regulated Utilities.
However, the court also held that holding the Regulated Utilities
liable for damages caused by violations of PUC standards would not
interfere with the PUC's exercise of authority, and consequently the
Residents could make claims for damages based on the Regulated
Utilities' violations of PUC standards. Furthermore, the court held
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that since the unregulated utilities and industrial defendants were not
subject to PUC regulation, court action against the unregulated
utilities would not interfere with the PUC's regulatory authority.
Hence the Residents' claims against the Unregulated Utilities were
allowable.
Thus, the Residents were limited in their recovery against the
Regulated Utilities to damages from violations of the PUC's water
standards, if such violations did exist. The Residents recovery the
Industrial Defendants and Unregulated Utilities were not limited. The
court remanded the case for further proceedings.
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COLORADO
Empire Lodge Homeowners' Assoc. v. Moyer, 39 P.3d 1139 (Colo.
2002) (holding that a party does not have standing to challenge
another's water right on the basis of injury if it does not have an
adjudicated water right, and that water users diverting out-of-priority
water need augmentation plans decreed by water courts).
Empire Lodge Homeowners' Association ("Empire Lodge") filed
suit against Anne and Russell Moyer ("Moyers") in District Court for
Water Division No. 2 ("Water Court") claiming unlawful use
enlargement and invocation of the futile call doctrine. Empire Lodge
alleged that the Moyers unlawfully expanded their irrigated acreage to
include land outside their decreed use area, used water for undecreed
purposes, violated the "duty of water" limitation expressed in their
decree, and irrigated land that the Parkville Water District "dry up"
covenant required to be removed from irrigation. The Moyers
counterclaimed to enjoin Empire Lodge from illegally diverting water,
due to failure to obtain an augmentation plan decree, from Empire
Creek into Beaver Lakes. The Water Court dismissed Empire Lodge's
claims and enjoined Empire Lodge from its out-of-priority diversions
pending adjudication of an augmentation plan.
The Colorado
Supreme Court affirmed the Water Court's judgment.
Empire Lodge was a homeowners' association connected with
Beaver Lakes Subdivision, a 261-lot development situated on Empire
Creek, a tributary to the Arkansas River. The Moyers operated a ranch
downstream from Empire Lodge. Empire Lodge diverted water out-ofpriority to fill two ponds, known as Beaver Lakes, used for recreational
purposes. In order to divert out-of-priority, Empire Lodge relied upon
the State Engineer's approval. The State Engineer conditioned
approvals upon Empire Lodge providing substitute supply water to the
Arkansas River; however, the replacement point was below the Moyer's
ranch. As early as 1986, the State Engineer informed Empire Lodge
that it needed to obtain an adjudicated augmentation plan.
In order to determine whether Empire Lodge had standing, the

